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To: To whom it may concern 

 

 Date: 5.6.2020 

From: BBH, advokátní kancelář, s.r.o.  File: V 9000 

 

Re: Summary of certain issues arising out of, and in connection with, the 

extraordinary events and measures taken in response to coronavirus 

SARS-CoV-2 pandemic 

1. INTRODUCTION 

[1] The extraordinary situation relating to the coronavirus pandemic and the measures that have 

been taken by the Czech government (the “COVID Situation”) has a significant impact on 

commercial and other dealings of almost all parties. The governmental measures taken with a 

view to managing the COVID Situation lead to major limitations and restrictions imposed on 

all of the society and affect a vast area of relations, including ownership rights, contractual 

obligations, employment relationships, financial and commercial dealings, etc. As a result, 

many questions arise, such as the million-dollar question of liability of the state for the 

imposed measures, an impact of the restrictions on the validity and contents of contracts, 

liability for a default in performance of contractual obligations as a result of the restrictions 

imposed. It is further likely that the restrictions will take their toll also on the economic well-

being of a number of companies and corporations. In the light of this, the issue of the approach 

towards employees and obligations of companies towards them arise, as well as questions 

relating to insolvency and restructuring and means of defense against petitions to this extent 

in these times of hardship, etc. It does not need to be emphasised that the answers to these 

questions will depend on detailed and individual analysis of each case.  

[2] Despite that, we believe that the below summary and basic recommendations could assist 

clients in making their initial assessment of their situation and following which their 

subsequent decision-making will be more profound and will lead to taking the best paths 

possible.  

2. GENERAL RECOMMENDATIONS AND CONDISIDERATIONS 

2.1 Initial Recommendations 

[3] Below is a list of basis recommendations which a party may find helpful when assessing the 

COVID Situation: 
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(a) Make a list of your current contractual and other obligations which may be affected 

by the COVID Situation, both the obligations where a party has liability and those where 

it has a receivable towards another party. 

(b) Make an initial assessment of the impacts of the COVID Situation on its ability to 

fulfil all its obligations and covenants, taking into account force majeure, material 

adverse change, illegality and other similar contractual provisions or legal concepts. 

(c) Be aware of notice requirements which often are preconditions to force majeure and 

material adverse change provisions, provisions concerning legislative or regulatory 

changes, as well as to most insurance policies in order to preserve rights to claim 

thereunder.  

(d) Where you can perform only some, but not all, of your contractual and other obligations 

and covenants, special care should be taken regarding which contracts you prioritise, 

bearing in mind applicable laws and contractual provisions relating to the illegal 

prioritisation of creditors, pari passu undertakings, etc. 

(e) Assess your insurance policies to determine whether you may seek insurance claims or 

whether the COVID Situation is excluded from the cover. 

(f) Analyse the damage and, possibly, the lost profit incurred as a direct result of the 

emergency measures taken by the Czech government. It is possible to claim such 

damage and lost profit under certain conditions from the state.  

(g) Assess the employment implications caused by the COVID Situation and consider 

options that you have available in order to comply with your liabilities under employment 

contracts towards employees and, at the same time, ensure the economic prosperity of 

the company. 

(h) Keep a detailed record of how the COVID Situation and its knock-on effects are 

impacting your performance and your business. This may be useful in a subsequent 

dispute over liability.  

(i) Be circumspect about how you refer to the effects of the COVID Situation in both 

external and internal communication with parties. 

(j) Consider the long-term relationship with your counterparties and whether force majeure, 

frustration or other principles can be used as leverage to negotiate or, on the other hand, 

could not jeopardise a sensible commercial solution to the difficulties caused by the 

current outbreak. 

(k) If you are a corporation dealing in public procurement, you should bear in mind that as a 

result of the COVID Situation the awarding authorities might, under certain conditions, 

cancel public tenders, request changes to their terms and/or request changes to 

already executed public procurement contracts, or even execute a unilateral 

termination thereof. 
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2.2 Basic Considerations 

[4] Below we list certain basic considerations and principles which a party should bear in mind 

in the light of the COVID Situation: 

Contractual Arrangement in General 

(i) The COVID Situation will likely constitute a force majeure situation (section 2913 

para 2 of the Act no. 89/2012 Coll., on the Civil Code, as amended (the “Civil Code”)). 

If such situation prevented (not just caused difficulties) the fulfilment of contractual 

obligations of a party, such party might, under certain conditions, be exempted from 

liability for damage caused by such default. In order to provide such a safe-haven, 

the situation preventing the fulfilment of a party’s obligations must not be caused by 

such party, the party must not be under an obligation to overcome such obstacle and the 

party must not be in any default at the time when the obstacle arose. However, in such 

case, as there is a default continuing, regardless of the exemption from liability for 

damages caused by such default, the other party is entitled to terminate the 

contractual arrangement. Once the force majeure ceases to apply, the respective party 

must, without undue delay, satisfy all its obligations otherwise it will become liable for 

damage so caused.  

(ii) The COVID Situation may also give rise to a so-called material change of 

circumstances (§ § 1765 et seq. Civil Code) if, as a result of the COVID Situation, a 

party becomes subject to such a significant disadvantage that the mutual rights and 

obligations of the parties are in a major imbalance. The disadvantaged party becomes 

in such case entitled to request that good faith negotiations take place in order for 

the parties to agree on modifications to the contractual arrangement which would 

address the imbalance in the rights and obligations of the parties. The request to 

commence the negotiations must be made without undue delay, following becoming 

aware of the material change of the circumstances (usually, within 2 months). If the 

parties fail to reach an agreement, each of the parties may turn to the court which 

may change or terminate the given contract.  

(iii) In some cases, the COVID Situation may lead to a party becoming legally or otherwise 

unable to fulfil its obligations, i.e. the satisfaction of obligations may become 

impossible (§ 2006 et seq. Civil Code). An obligation is not ‘impossible to satisfy’ if it 

can be satisfied at some later point, at increased costs, under additional difficulties or 

through a third party. If an obligation becomes impossible to satisfy, then such 

obligation terminates by operation of law. The respective party must, without undue 

delay, notify the other party that it cannot satisfy the obligation due to the impossibility 

of satisfaction. Failure to do so leads to possible liability for damages caused as a result 

of such failure.  

(iv) A default in satisfaction of obligations may be penalised by application of a contractual 

penalty. If the default was caused as a result of the COVID Situation and the 
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governmental measures, the enforcement to pay the contractual penalty could, under 

certain conditions, be considered to be contrary to good morals. In addition, the similar 

concept of force majeure (vis maior) discussed above could also apply to the contractual 

penalty. 

(v) All of the above (safe for the impossibility to satisfy an obligation) may and often is 

modified by contractual agreement of the parties. For these reasons it is advised to 

carefully review the terms of the contracts. 

Financing Arrangements 

(vi) The deterioration of the economic stability and situation of a business as a result of the 

COVID Situation may also have consequences and take its toll on loan agreements 

and other financing arrangements. The continuing negative impacts of the measures 

on the business of a party may give rise to material adverse changes (MAC), cross 

defaults, breaches of financial covenants (particularly, EBITDA), breaches of 

representations and warranties or events of payment defaults. All of these events are 

usually considered as Events of Default. Upon occurrence of an Event of Default, the 

lender becomes entitled to cease any further drawdowns, accelerate the loan, request 

the payment of default interest, etc. Specific rights are described in detail in the given 

loan agreements. 

(vii) The debtor may possibly seek protection applying the force majeure (vis maior) concept 

discussed above especially in order to try and avoid the obligation to pay default 

interest. In addition, the debtor may request that the lender applies general preventive 

obligations (§ 2900 et seq. Civil Code) and that it acts in compliance with good morals. 

Insolvency Law Implications 

(viii) As a result of the COVID Situation, businesses may encounter problems with making 

repayments and satisfying its obligations, whether due to cuts in sales or failure of 

business partners and their failure to pay their obligations. 

(ix) It is always better to avoid any insolvency situation whether as a creditor or as a debtor. 

The Czech government is currently preparing certain measures that are aimed at 

reducing the impacts of the COVID Situation on businesses, even in cases where a 

debtor would otherwise be considered to become insolvent. If insolvency is inevitable, 

certain alternative solutions to insolvency should be considered, such as taking benefit 

of the moratorium or pre-packaged reorganisation. 

(x) The management should carefully monitor all insolvency ratios and indicators and 

if these turn out to indicate insolvency occurring, then the managers need to seriously 

consider the filing of an insolvency petition with a view to avoiding personal 

liability for breaching their obligations as statutory directors. 

Employment Consequences 
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(xi) Due to the complexity of the employment issues, these are discussed separately in 

another material.  

Compensation of Damage by the State 

(xii) Pursuant to the Act no. 240/2000 Coll., on the Crisis Management, as amended the state 

is obliged to compensate damage incurred by legal entities and individuals as a result 

of emergency measures implemented by the government. As part of such compensation, 

the state should also compensate any lost profit. The claims in this respect must be made 

within 6 months from the date when such person has become aware of the damage 

occurring, but in any case, not later than within 5 years of the occurrence of the damage. 

(xiii) It is likely that the majority of the claims towards the state will be limited by inability 

to prove the legal causality between the emergency measures imposed and the damage 

and lost profit incurred. 

(xiv) The state must also provide financial compensation in cases where the COVID 

Situation measures either restrict the ownership rights, request material support or order 

the performance of certain work. The payment is due within 6 months from the end of 

the measure or the emergency state. 

Public Procurement Implications 

(xv) The COVID Situation may have its impacts also in the area of public procurement. 

The awarding authority may, under certain conditions, avoid awarding contracts in 

public tenders and may approach only one supplier. In addition, in such a situation the 

awarding authority could possibly cancel tenders which are already in progress or they 

may make changes to contracts or terminate these contracts altogether. 

3. QUALIFICATIONS 

[5] This memorandum is general analysis of the discussed topics. An individual assessment of each 

case should be made.  

[6] When assessing a specific case, it will be necessary to take into account all relevant 

circumstances, including contractual documentation, and make all analysis and considerations 

on their basis. 

[7] This memorandum does not represent any recommendation to take or not to take any legal or 

other actions. 

[8] Taking into account the extraordinary nature of the COVID Situation, it cannot be ruled out that 

some of the above discussed topics may be decided or assessed by relevant courts and authorities 

in a different way than as indicated herein. The current situation is completely unprecedented 

and as such, it is not possible to give any guarantees as to how the government, courts and other 

competent authorities will act and how they will assess the issues discussed. All this may affect 

the conclusions made in this memorandum.   
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[9] This memorandum may not be relied upon or used by any party without the prior written consent 

of BBH, advokátní kancelář, s.r.o., regardless of whether the use is of private nature, or for civil, 

administrative, criminal or other court purposes. 

 


